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©ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

January Term, 1945 
No. 8822 

Tyree Holloway, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF AHD APPENDIX FOE APPELLEE 

counter-statement of the case 

This appeal is taken from a conviction of rape and a sentence 
of five to fifteen years imposed thereon, the point raised being 
that the evidence at the criminal trial was such that the ver¬ 
dict of guilty was contrary to its weight and the verdict should 
have been not guilty by reason of insanity. 

The facts as stated in appellant’s brief are correct although 
many of them, perhaps necessarily, are not shown by the record. 
The appellant, a colored man now approximately twenty-one 
years of age, apparently was received in Gallinger Hospital in 
1940 for mental observation, but after a psychotic episode was 
discharged as of sound mind (R. 9, App. 13). Thereafter he 
was committed to the National Training School and from there 
sent to the United States Medical Center for Federal Prisoners, 
Springfield, Missouri (which has facilities for mental cases), 
and in the fall of 1943 recommitted from there to Gallinger 
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Hospital (R. 10, App. 13). It appears that the Commission on 
Mental Health heard his case but without proceeding to adjudi¬ 
cation released him in the custody of his mother (R. 9, App. 
12 ). 

On the morning of February 12, 1944, at about 8: 45 a. m., 
appellant, who lived at 212 Seaton Court NW., entered prem¬ 
ises 154 Pierce Street NW., and in the basement of those prem¬ 
ises raped one Betty Doris Washington, a colored woman thirty- 
eight years of age, who lived in that house with her husband. 
At the instant of the attack the husband was absent from the 
house getting firewood and his return interrupted the act. The 
appellant ran from the house, leaving his coat in which were 
identifying papers. Within ten hours thereafter he attempted 
to rape an elderly colored woman who had known him for 
sometime. This attack happened in her home at 204 L Street 
NW., and the time was about 5 p. m., Saturday, February 12, 
1944. 1 The appellant was arrested that same evening at about 
8: 45 p. m., in a moving picture theatre on Seventh Street. 
He freely admitted both offenses and was identified by both 
victims, one of whom knew him by sight and the other of whom 
had known him personalty for sometime. The appellant was 
indicted in both cases. Before being put to trial a lunacy in¬ 
quiry was had in the instant case on which this appeal is taken, 
resulting in a finding by a jury duly impaneled on June 7,1944, 
that the appellant was then of sound mind (R. 12, App. 15). 
The trial in the instant case was had on July 20, 1944. The 
government introduced its evidence which demonstrated the 
commission of the act by the appellant. The defense inter¬ 
posed by appellant’s counsel, who is now also his counsel on 
this appeal, was that the accused was of unsound mind at the 
time of the act. In support of this defense appellant’s mother 
testified as to the proceedings before the Commission on Mental 
Health in October 1943. Dr. Morse, a member of the Commis¬ 
sion on Mental health, testified that in his opinion the appellant 
was of unsound mind at the time of the commission of the act. 
He admitted that he had recommended to the District Court 
in October 1943 that the appellant be discharged in custody of 

1 No reference to or evidence of this second offense was revealed at the 
instance of the prosecution. 


3 


his mother, which was done. A third witness for the appellant, 
Dr. Peretti, testified that as a member of the psychiatric staff 
at Gallinger Hospital, he had examined the appellant and that 
in his opinion the appellant when he examined him was suffer¬ 
ing from a psychopathic personality with prison psychosis. He 
further stated that in his opinion the appellant was unable to 
distinguish between right and wrong on the date of the act 
charged against him. 

In rebuttal the government produced the adjudication by 
the jury in June 1944 that the appellant was then of sound 
mind and produced as a witness Dr. Antoine Schneider who 
testified that as a result of his examination of the appellant on 
June 5,1944, he was of the opinion that the appellant on Febru¬ 
ary 12,1944, was able to distinguish between right and wrong, 
and while a constitutional psychopath was not psychotic. On 
this issue of insanity the case went to the jury which found the 
defendant guilty as charged. 

ABGU3EEHT 

While there is much in the history of this appellant to indi¬ 
cate that he is abnormal, the evidence as to his mental condi¬ 
tion as given at the trial below was not such as to compel a 
finding that he was of unsound mind. Although the evidence 
for the government in the instant case related only to the as¬ 
sault on Betty Doris Washington, which was the assault charged 
in the indictment, it became material in the presentation of 
the defense to show that the appellant had attempted another 
sexual attack on a woman well known to him within a period 
of eight hours after the first attack, and the government attor¬ 
ney stipulated that to be a fact (R. 10, App. 13). Hence, the 
jury which heard the evidence in the criminal case was advised 
of the apparent proclivities of the accused which formed part 
of the basis for the opinion of Dr. Morse that the defendant 
was of unsound mind when the act occurred (R. 10, App. 13). 

The jury having found beyond a reasonable doubt that the 
appellant was of sound mind when he committed the attack 
on Mrs. Washington, appellee is unable to agree with the con¬ 
tention of appellant that the evidence as to insanity was so 
overwhelming as to render the verdict contrary to the weight 
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of evidence so that a court would be justified in setting it aside. 
The question is one to be resolved by the jury (24-301 D. C. 
Code 1940). The testimony of the appellant’s psychiatrist was 
not so positive as to leave no doubt as to his condition. When 
Dr. Peretti examined him, he found him to be suffering from 
“psychopathic personality with a prison psychosis.” A psycho¬ 
pathic personality is not an insane person. A “prison psy¬ 
chosis” is a temporary condition of unsoundness of mind due 
to the subject’s being confined. See Gonzales v. United States, 
40 App. D. C. 450. The Commission on Mental Health per¬ 
mitted this appellant to go at large in October 1943. 

Prom these facts it is fair to say that the appellant is ap¬ 
parently a border-line case. If during his confinement he 
should become of unsound mind, he could be committed to 
St. Elizabeths Hospital after due proceedings. 24-302 D. C. 
Code 1940. 

CONCLUSION 

0 

It is accordingly submitted that the evidence before the jury 
in the trial below was such as to support its finding that the 
defendant was of sound mind when he committed the acts 
which constituted the crime with which he was charged, and 
that the judgment ought to be affirmed. 

Respectfully submitted. 

Ed-ward M. Curran, 

United States Attorney, 
John P. Burke, 

Assistant United States Attorney, 
Charles B. Murray, 
Assistant United States Attorney . 
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In the District Court of the United States for the District 

of Columbia 

Criminal Nos. 73,336 

United States of America, plaintiff 

v. 

Tyree Holloway, defendant 

BILL OF EXCEPTIONS 

This case having come on to trial the following proceedings 
were had: 

On July 20, 1944, in the District Court of the United States 
for the District of Columbia, the Assistant United States At¬ 
torney prosecuting the case made an opening statement to the 
jury outlining the nature of the case and the facts which the 
government expected to prove. Government counsel did not 
request the jury to return the verdict with the death penalty, 
and omitted any reference to the possibility of a verdict bear¬ 
ing capital punishment. 

The following witnesses were sworn and testified for the 
prosecution: 

Betty Doris Washington, 154 Pierce Street, Northwest, 
Washington, D. C., testified that on February 12,1944, at about 
8:45 a. m., she was preparing to go to work. She descended 
from the quarters of herself and her husband on the third 
floor of premises 154 Pierce Street, Northwest, to a kitchen in 
the basement, where she drew some water from a faucet. At 
the time she was drawing water her husband had left the house 
by the rear steps to get some firewood. When she was descend¬ 
ing into the kitchen she passed a strange colored man on the 
steps. This man was coming up the steps from the basement 
kitchen. While she was drawing the water in the kitchen this 
same man, whom she identified as the defendant, came back 
down the stairs into the kitchen. She paid no attention to him 
at that time, as there were other roomers in the building, all of 
whom she did not know, and all of whom used the kitchen in 
the basement. This man suddenly grabbed her from behind, 
placed his hand over her mouth, told her not to “holler” and 
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drew his fist back in a menacing manner. She pleaded with 
him not to hurt her and told him that her husband would be 
coming in promptly. The defendant asked her if her husband 
had not gone to work and she told him that he had not. The 
defendant then shoved witness onto the floor; at defendant’s 
demand witness removed her underclothing and defendant had 
intercourse with her. Just at that time witness heard her hus¬ 
band coming up the rear steps and the defendant immediately 
jumped up and ran out into the alley through a rear door in 
the basement kitchen. In leaving, defendant carried his shoes, 
which he had removed, in his hand. Witness did not know 
when defendant had removed his shoes, as when she first noticed 
him in the basement he did not have them on. Witness’ hus¬ 
band chased defendant for some distance but did not catch him. 

Ridgeway Washington, 154 Pierce Street, Northwest, 
Washington, D. C., testified that on the day in question he 
had been out early to get some firewood; when he returned 
to the house he entered through the second floor by means of 
some outside stairs; that when he got in the house he met 
his wife coming up from the basement in a disheveled and 
excited crying condition; that he cased defendant for some 
distance but was unable to catch him at that time. Later he 
found an overcoat on the basement stairs in the pocket of which 
he found papers bearing the defendants’ name. 

Detective Albert B. Hitt, Metropolitan Police, testified 
that he arrested defendant on information received in a theater 
on Seventh Street, Northwest, about 8:45 p. m., February 12, 
1944. Defendant was held in custody of the police over Sun¬ 
day, February 13, and presented in Criminal Division of Mu¬ 
nicipal Court on Monday, February 14. During his detention 
by the police, defendant was put in a line-up and identified 
by the complainant. Defendant admitted ownership of the 
articles found in the pocket of the overcoat found on the base¬ 
ment steps. Defendant made a confession to the police which 
was reduced to writing and read and signed by the defendant. 
This statement was then marked for identification as “Govern¬ 
ment Exhibit A,” and after the other attesting witnesses had 
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identified it, the statement was read to the jury. The state¬ 
ment read as follows: 

Office of the Narcotic-Sex Squad, 
Metropolitan Police Department, 
Saturday, Feb. 1-2, 1944. 10: 00 P. M. 

To: Tyree Holloway, col., 21 yrs., of 212 Seaton Court 
NW. 

By: Det. Sgts. J. B. Layton, R. E. Talbot, and Pet. 
Det. A. B. Hitt, who have identified themselves to 
the defendant as officers of the Metropolitan Police 
Department. 

“Holloway, you are held in connection with the al¬ 
leged rape of Betty Doris Washington, col., 38 yrs., 
154 Pierce St. NW., about 8:45 A. M. this date, Feb. 12, 
1944, while in the basement kitchen of 154 Pierce St. 

“You are now requested to make a statement of any 
facts known to you in connection with this case. How¬ 
ever, you are first advised that you are not compelled 
to make a statement, are not promised any favor or con¬ 
sideration for making one, and do so of your own free 
will If necessary, the statement you make will be used 
against you in Court at your trial. Having been so 
advised, are you willing to make a statement?” 

Reply by Holloway: “Yes, sir.” 

“Well, I woke up this morning about 8: 00 A. M. I got 
dressed and left my house at 212 Seaton Court. I walked 
down to Pierce Street, because I used to live down there. 
I looked around at some of the places and I went in this 
house which is next to the alley on Pierce Street, and is 
the second house from the apartment on the corner of 
New Jersey and Pierce Street. This house has been 
identified to me as 154 Pierce St. I went through the 
open gate in the back of the house. I picked up a piece of 
a pick in the yard and I used this to pry open the back 
window of the house. I climbed in the window. I went 
on to the front room. I went through some of the 
clothes in the room. I got a pair of pliers out of the 
room and a screw driver. Then I went upstairs and 
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looked around up there for a while. I heard somebody 
walking around and I hid behind a door. I heard some¬ 
body go down the steps. Then I came out from behind 
the door. I saw this lady there (Betty Doris Washing¬ 
ton) go down stairs. I stood on the steps for a while. 
I laid my coat, the pliers, and everything else down on 
the steps. I went on down the stairs then. I started 
to go out the back door, then I came back. Mrs. Wash¬ 
ington was standing by the sink in the kitchen, and I 
grabbed her around the neck. She started to holler and 
I choked her until she stopped hollering. Then I 
throwed her down on the floor and took her pants off, 
and opened my pants up in front and had sexual inter¬ 
course with her. While I was having intercourse with 
her I heard someone coming. She said her husband 
was coming that he had gone around the corner to get 
some wood. Then I got up and ran out the back and 
went around to some of the places in Pierce Street Court, 
and went some other places.” 

Questioned by Det. Sgt. J. B. Layton: 

Q. Holloway, when did you first make up your mind 
to rape this woman? 

A. That's one that is beyond me, I guess it was just 
a sudden passion when I first saw her upstairs. 

Q. Then when you first went in the house you didn’t 
go in with the intention of having intercourse? 

A. No, I was looking for money or anything else of 
value that I could find. * 

A. B. H. T. H. B. W. 

Statement of Tyree Holloway (Page 2): 

Q. When you say you had intercourse with this wo¬ 
man do you mean you completed the act? 

A. No, I didn’t have a discharge because her husband 
came back in, but I did enter her and was having inter¬ 
course with her when he came in. 

Q. Was this woman fighting against you? 

A. She tried to fight against me, but she stopped when 
I choked her. 
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Q. Is this the woman sitting across from you who you 
raped this morning? 

A. Yes, that is the woman. 

Q. Did you hear her tell her story about you raping 
her this morning? 

A. Yes, and everything she said is the truth. 

Q. Is there anything else you care to add to this state¬ 
ment? 

A. No that is the whole story. 

/s/ Tyree Holloway. 

Witnesses: 

/s/ Betty Washington, 

/s/ Harold H. Hodge, D. B. 

/s/ John B. Layton, M. P. D. B. 

A. B. H. 

Officers Harold H. Hodge and John B. Layton, of the Met¬ 
ropolitan Police, Detective Bureau, testified to the making of 
the confession and identified Exhibit A. 

The Government rested, whereupon the following witnesses 
and evidence were heard in behalf of the defendant: 

Marie Holloway, 212 Seaton Court, Northwest, testified 
that she was defendant’s mother; that in October 1943 pro¬ 
ceedings were instituted before the Commission on Mental 
Health to adjudge defendant insane; that these proceedings 
terminated in November 1943, when defendant was discharged 
into her custody without an adjudication; that she had re¬ 
ceived custody of the defendant upon an understanding that 
he was to receive treatment for his mental condition; that after 
she assumed custody of him he received no treatment and that 
she was unable to give him any strict supervision. 

Dr. Robert T. Morse testified as a witness for the defendant 
that in November 1943 as a member of the Commission on 
Mental Health he had examined defendant and concluded that 
defendant was insane and that he as one of the members of 
the Commission signed the Commission’s recommendation to 
the court, filed October 22, 1943, that defendant be adjudged 
insane and committed; that in making his diagnosis he con¬ 
sidered defendant’s previous criminal record, including a series 
of sex offenses in 1940, prior to defendant’s commitment by the 
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Juvenile Court to the National Training School; that he con¬ 
sidered a medical history which included a fractured skull in 
1934; that he had considered as a factor in his opinion a pre¬ 
vious admission to Gallinger Hospital in 1940 and that he had 
taken into account the fact that after a short period of ob¬ 
servation in Gallinger Hospital in the fall of 1940 the defendant 
had been discharged as of sound mind after a psychotic episode; 
that his opinion at the time he examined him in October 1940 
was that defendant was suffering from psychosis with constitu¬ 
tional psychopathic inferiority. 

Dr. Morse was asked a hypothetical question, which called for 
his opinion as to whether or not defendant was of sound or 
unsound mind on February 12, 1944, assuming a previous his¬ 
tory of sex crimes, a period of psychosis in 1940, a fractured 
skull in 1934, and further assuming that on February 12, 1944, 
defendant attacked and raped two women within a period of 
eight hours, one being a distinct stranger to him and the other 
being an elderly woman whom he had known for some years. 
As there was no evidence or suggestion that defendant had 
raped two different women, counsel for the government stipu¬ 
lated for purpose of the hypothetical question. Dr. Morse 
said in his opinion on such facts defendant was of unsound 
mind on February 12, 1944. The Court suggested to counsel 
that the proper test in criminal cases was whether defendant 
could tell right from wrong. The question was so reframed 
and in answer thereto Dr. Morse said that on February 12, 
1944, defendant could not tell right from wrong. 

On cross-examination Dr. Morse said that in October 1943 
his opinion was that defendant would probably commit crimes 
similar to those which his juvenile record revealed that he had 
committed unless he were committed to a proper institution; 
the witness further admitted that despite this opinion which 
he had held at that time he had recommended to the District 
Court that defendant be discharged into the custody of his 
mother. 

Db. Amino Pebretti testified as a witness for the defendant; 
that in the early fall of 1943 defendant was returned to Gal¬ 
linger Municipal Hospital from the United States Medical 
Center for Federal Prisoners at Springfield, Missouri, where 
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he had been sent from the National Training School; witness 
as a member of the psychiatric staff at Gallinger Hospital exam¬ 
ined this defendant and concluded that he was of unsound 
mind, and he recommended to the Commission on Mental 
Health that defendant be adjudged insane and committed; 
that defendant was suffering from psychopathic personality 
with a prison psychosis; that in his opinion defendant was 
probably unable to distinguish right from wrong on Febru¬ 
ary 12,1944. 

On cross-examination witness stated that a person with a 
psychopathic personality is not necessarily insane; that psycho¬ 
pathic personality is not a form of insanity, but is an ill-defined 
mental disorder which manifests itself chiefly in poor judgment 
and inability to conform to the social environment; that such 
persons are particularly liable to mental deterioration under 
adverse conditions and that it was common for persons with 
psychopathic personality to develop active psychoses while in 
penal institutions; that defendant’s psychopathic condition in 
1943 could possibly have been precipitated by his confinement 
since 1940 in the National Training School where he was com¬ 
mitted by the Juvenile Court; that psychosis in such a case 
often disappeared when the unfavorable environment was re¬ 
moved, and that in the case of defendant it was possible that his 
discharge in November 1943 would have resulted in the dis¬ 
appearance of the psychosis. 

Witness testified further on cross-examination that in 1940 
he had examined defendant for a period of about six weeks at 
which time defendant had been received from the National 
Training School. He said that at that time defendant was also 
psychotic. 

Whereupon to maintain the issue of defendant’s sanity the 
government called in rebuttal Dr. Antoine Schneider. 

Dr. Schneider testified that he was a practicing psychiatrist 
and outlined his qualifications. He testified that he examined 
defendant at the District Jail on June 5, 1944, and that in his 
opinion defendant was a constitutional psychopath but not 
psychotic. Witness noted an absence of delusions and hallu¬ 
cinations; that defendant’s memory was very good; that he was 
mentally well oriented in all spheres. Witness’ medical exami- 
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nation was negative. In witness’ opinion, defendant was able 
to distinguish right from wrong on February 12,1944. 

The government offered in evidence the record in Criminal 
Case No. 73,336, United States v. Tyree Holloway , being the 
case on trial, which record showed that on June 7,1944, a jury 
was impaneled and a lunacy inquisition held wherein the jury 
found that Tyree Holloway was of sound mind as of that day. 

The defendant prays that the foregoing may be signed and 
sealed by the Court and made a part of the record in this case, 
which is accordingly done this first day of November, 1944. 

Jennings Bailey, 

Justice . 

Agreed to: 

George E. C. Hayes, 

John.JP. Burke, 

. Assistant United States Attorney . 

Z November.1,1944. 


V (. •OVKHatHT PRIMT1M OfflCtilMI 



' - 




